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CONSENT DECREE 

Plaintiff United States of America, on behalf of the United States Environmental 

Protection Agency ("EPA"), has filed a Complaint in this action, concurrently with this Consent 

Decree, against Defendant TOTAL PETROLEUM Pl.JERTO RICO CORP. (hereinafter 

"Defendant" or "Total") to obtain injunctive relief and assessment of civil penalties for 

violations of the Solid Waste Disposal Act, as amended (commonly referred to as the Resource 

Conservation and Recovery Act), 42 U.S.C. Section 6991 et seq. (hereinafter the "Act" or 

"RCRA"), the federally approved and enforceable Puerto Rico Underground Storage Tank 

Regulations ("PRUSTR") and the federal underground storage tank regulations codified in Part 

280 ofTitle 40 of the Code of federal Regulations ("C.F.R."), regarding numerous 

"underground storage tanks" or "USTs" and "UST systems" that have been or are owned and/or 

operated by the Defendant at the Facilities in the Commonwealth of Puerto Rico ("Puerto Rico") 

and the Territory of the United States Virgin Islands ("Virgin Islands"). 

A. The Complaint alleges that Defendant at the Facilities has failed to satisfy 

numerous requirements mandated by Subtitle I of RCRA and either the PRUSTR in Puerto Rico 

or 40 C.F.R. Part 280 in the Virgin Islands, including Defendant's failure to meet its legal 

obligation to: (1) report suspected releases; (2) investigate suspected releases; (3) provide release 

detection for USTs; (4) provide release detection for pressurized piping; (5) provide release 

detection for USTs in temporary closure; (6) maintain and provide release detection records; (7) 

maintain and provide records of annual tests of annual line leak detection ("A LLD") equipment; 

(8) operate and maintain corrosion protection equipment; (9) provide properly calibrated overfill 

protection equipment; (1 0) secure USTs in temporary closure; and (11) secure vapor and/or 

groundwater monitoring wells. 
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B. Defendant admits that it has owned or owns UST systems at the Facilities 

that are the subject of the Complaint and the Consent Decree in this action, and represents that as 

a fuel wholesaler and/or distributor, it is generally prohibited in Puerto Rico from operating the 

Facilities under Puerto Rico's Act No. 3 of March 21, 1978, as amended, 23 L.P .RA. Sections 

1102 and 11 04a. 

C. Defendant does not admit any liability to the United States arising out of 

the transactions or occurrences alleged in the Complaint. 

D. The Parties recognize, and the Court by entering this Consent Decree 

finds, that this Consent Decree has been negotiated by the Parties in good faith and will avoid 

litigation between the Parties and that this Consent Decree is fair, reasonable, and in the public 

interest. 

NOW, THEREFORE, before the taking of any testimony, without the 

adjudication or admission ofany issue of fact or law except as provided in Section I below, and 

with the consent of the Parties, IT IS HEREBY ADJUDGED, ORDERED, AND DECREED as 

follows: 

I. JURISDICTION AND VENUE 

1. This Court has jurisdiction over the subject matter of this action pursuant 

to 28 U.S.C. §§ 1331, 1345, and 1355, and Section 9006(a)(l) of RCRA, 42 U.S.C. 

§ 6991e(a)(l), and over the Parties . . 

2. Venue is proper in this judicial district pursuant to 28 U.S.C. §§ 1391(b) 

and (c) and 28 U.S.C. § 1395 because the Defendant is located in this district and a substantial 

part of the events or omissions giving rise to this action occurred in this district. 
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3. For purposes of this Consent Decree, or any action to enforce this Consent 

Decree, Defendant consents to the Court's jurisdiction over this Consent Decree and over any 

such action and over Defendant, and consents to venue in this judicial district. 

4. For purposes of this Consent Decree, Defendant agrees that the Complaint 

states claims upon which relief may be granted pursuant to Section 9006 ofRCRA, 42 U.S.C. 

Section 6991 e. 

II. APPLICABILITY 

5. The obligations of this Consent Decree apply to and are binding upon the 

United States, and upon Defendant and any successors, successor affiliates, subsidiaries, assigns, 

or other entities or persons otherwise bound by law, except as provided by Paragraph 6. 

6. No transfer of ownership or operation of the UST systems at the Facilities, 

whether in compliance with the procedures of this Paragraph or otherwise, shall relieve 

Defendant of its obligation to ensure that the tenns of the Consent Decree are implemented by 

Defendant, except as otherwise provided in subsection (a) below. Any transfer of ownership or 

operation of the UST systems at a Facility to any other person must be conditioned upon the 

transferee ' s agreement to allow Defendant access to the Facility so it may continue to undertake 

the obligations required by this Consent Decree until its tennination or until transfer of 

ownership or operation ofthe UST systems at a Facility in accordance with subsection (a) below, 

as provided in a written agreement regarding the transfer of the UST systems between the 

Defendant and the transferee. 

a. Notwithstanding the provisions of Paragraph 6 above, Defendant 

shall be released from its obligations under this Consent Decree (except for the obligations to 
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retain records for the period prior to transfer pursuant to Paragraph 67 and to perform the 

Supplemental Environmental Project set forth in Section VI for the Facility) provided that: 

(i) Any transfer of ownership or operation of the UST systems at a Facility to any 

other person shall be conditioned upon the transferee's express written agreement regarding the 

UST systems to specifically assume and undertake the obligations required by this Consent 

Decree (except for the obligations to retain records for the period prior to transfer pursuant to 

Paragraph 67 and to perform the Supplemental Environmental Project set forth in Section VI for 

the Facility), and that such written agreement between the Defendant and the proposed transferee 

shall be enforceable by the United States as a third party beneficiary of such agreement; 

(ii) At least thirty (30) Days prior to such a transfer (to the extent reasonably possible 

given the circumstances, but in any event no later than 15 days prior to that date), Defendant 

shall provide a copy of this Consent Decree to the proposed transferee and shall simultaneously 

provide written notice of the prospective transfer, together with a copy of the proposed 'Ywitten 

agreement regarding the UST systems, to EPA Region 2, the United States Attorney for the 

District of Puerto Rico, and the United States Department of Justice, in accordance with Section 

XIV (Notices); 

(iii) No later than five (5) business days after the execution or completion of such 

transfer, Defendant shall provide an executed copy of the written agreement regarding the UST 

systems to the United States, in accordance with Se~tion XIV (Notices); 

(iv) Defendant within the two (2) months prior to the expected date of the transfer 

shall perform tank and line tightness testing to ensure that there are no leaking components in the 

UST system, and to the extent that any component ofthe UST system is determined to be 

inadequate, Defendant shall repair, upgrade or permanently close the UST system component (as 
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appropriate) in accordance with applicable regulations, including the regulations requiring 

performance of a site assessment and any necessary corrective action(s); 

(v) Defendant shall take all necessary corrective action(s), in compliance with 

applicable regulations and in coordination with the implementing agency, should evidence of a 

release from a UST system be indicated by either routine release detection monitoring, tightness 

tests, or any other evidence indicating that a release may have occurred, or by the site assessment 

performed as part of closure; 

(vi) Where the facility to be transferred is still to be one of the Facilities subject to 

Section VI (Supplemental Environmental Project), Defendant shall prior to transfer complete any 

upgrade of the release detection systems required pursuant to Section V (Compliance 

Requirements), Paragraph 14 (a) through (d), to allow the successful functioning of the 

centralized monitoring system, and shall as part of the transfer retain the right to obtain access to 

the UST systems for purposes related to perfonning the Supplemental Environmental Project 

until termination ofthe Consent Decree; 

(vii) Defendant sha11 demonstrate that the proposed transferee has secured before the 

transfer financial assurance in accordance with the regulations applicable to owners/operators of 

USTs; 

(viii) Defendant shall demonstrate that the proposed transferee. has satisfied before the 

transfer any regulations governing operator training applicable to owners/operators of USTs; and 

(ix) Defendant shall certify that to the best of its knowledge and belief after 

reasonable inquiry, there are no continuing releases or threats of releases at the Facility and that 

any prior spills have either been remediated or are in the process of remediation and will be 
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completed by Defendant in compliance with applicable regulations and in coordination with the 

implementing agency. 

Any attempt to transfer ownership or operation of the UST systems at a Facility without 

complying with this Paragraph constitutes a violation of this Consent Decree. 

7. Defendant shall provide a copy of this Consent Decree to all officers, 

employees, and agents whose duties might reasonably include compliance with any provision of 

this Decree, as well as to any contractor and subcontractor whose duties include perfonning 

Work required under this Consent Decree. Defendant shall condition any such contract upon 

performance of the Work in confonnity with the tenns of th is Consent Decree. 

8. In any action to enforce this Consent Decree, Defendant shall not raise as 

a defense the failure by any of its officers, directors, employees, agents, or contractors to take 

any actions necessary to comply with the provisions of this Consent Decree. 

IlL DEFINITIONS 

9. T enns used in this Consent Decree that are defined in the Act or 

applicable regulations shall have the meanings assigned to them in the Act or such regulations, 

unless otherwise provided in this Decree. Whenever the tenns set forth below are used in this 

Consent Decree, the following definitions shall apply: 

a. "Complaint" shall mean the complaint filed by the United States in 

this action; 

b. "Consent Decree'' or "Decree" shall mean this Decree and all 

appendices attached hereto; 

c. "Date ofLodging" shall mean the date on which this Decree is 

filed with the Court, as recorded on the Court's docket; 
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d. "Day'' shall mean a calendar day unless expressly stated to be a 

business day. In computing any period oftime under this Decree, where the last day would fall 

on a Saturday, Sunday, or federal or State holiday, the period shall run until the close ofbusiness 

of the next business day; a State holiday in Puerto Rico shall apply only to Facilities in Puerto 

Rico, and a State holiday in the Virgin Islands shall apply only to Facilities in the Virgin Islands. 

e. "Defendant" shall mean TOTAL PETROLEUM PUERTO RICO 

CORP.; 

£ "EPA" shall mean the United States Environmental Protection 

Agency and any of its successor departments or agencies; 

g. "Effective Date" shall have the definition provided in Section XV 

(Effective Date); 

h. "EQB" shall mean the Puerto Rico Environmental Quality Board; 

1. "Facility" or "Facilities" shall mean the retail gasoline service 

stations containing underground storage tank(s) ("UST(s)"), individually or collectively, owned 

and/or operated by Defendant and located in either Puerto Rico or the Virgin Islands. The 

Facilities are listed in Appendix A; 

j. "Paragraph" shall mean a portion of this Decree identified by an 

arabic numeral; 

k. "Parties" shall mean the United States and Defendant; 

1. "Released Facilities" shall mean retail gasoline service stations in 

Puerto Rico or the Virgin Islands containing UST(s) owned and/or operated at one time by 

Defendant that are the subject of the filed Complaint, and for which the United States' claims 

against these stations for violations of Section I ofRCRA and its implementing regulations, are 
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resolved under Section XII of this Consent Decree. The Released Facilities are listed in 

Appendix B; 

m. "Section" shall mean a portion of this Decree identified by a roman 

numeral; 

n. "State" shall mean Puerto Rico or the Virgin Islands; 

o. "United States" shall mean the United States of America, acting on 

behalf ofEPA; 

p. "USTs" shall mean underground storage tanks as defined by the 

Act and its implementing regulations; 

q. "UST systems" shall mean a tank, or a combination of tanks, 

connected piping, and any ancillary equipment as defined by the Act and its implementing 

regulations: 

r. "Vendor" shall mean any contractor or subcontractor whose duties 

include performing any Work required under this Consent Decree; and 

s. "Work" shall mean all ofthe obligations set forth in Section V 

(Compliance Requirements) and Section VI (Supplemental Environmental Projects). 

IV. CIVIL PENALTY 

10. Within sixty (60) Days after the Effective Date, Defendant shall pay the 

sum of$426,000 as a civil penalty, together with interest thereon accruing from the date on 

which the Decree is lodged with the Court, at the rate specified in 28 U .S.C. § 1961 as of the 

Date ofLodging. 

11. Defendant shall pay the civil penalty due at https://www .pay.gov to the 

U.S. Department of Justice account, in accordance with instructions provided to Defendant by 
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the Financial Litigation Unit ("FLU") of the United States Attorney's Office for the District of 

Puerto Rico, after the Effective Date. The payment instructions provided by the FLU shall 

include a Consolidated Debt Collection System ("CDCS") number, which Defendant shall use to 

identify all payments required to be made in accordance with this Decree. The FLU will provide 

the payment instructions to: 

Mr. Philippe Jaurrey 
General Manager 
Total Petroleum Puerto Rico Corp. 
Santander Tower 
Tabonuco Street B-7, Suite 1508 
Guaynabo, Puerto Rico 00968 

on behalf of Defendant, with a copy to Defendant pursuant to Section XIV(Notices). Defendant 

may change the individual to receive payment instructions on its behalf by providing written 

notice of such change to the United States and EPA in accordance with Section XIV (Notices). 

At the time of payment, Defendant shall send notice that payment has been made: (i) to EPA via 

email at a:cctsreceivable.cinwd@epa.gov or via regular mail at EPA Cincinnati Finance Office, 

26 Martin Luther King Drive, Cincinnati, Ohio 45268; and (ii) to the United States via email or 

regular mail in accordance with Section XIV; and (iii) to EPA Region 2 in accordance with 

Section XIV. Such notice shall reference the CDCS number and DOJ case number 90-7-1-

10435. 

12. Defendant shall not deduct any penalties paid under this Decree pursuant 

to this Section or Section Vlli (Stipulated Penalties) in calculating its federal income ta'<. 

V. COMPLIANCE REQUIREMENTS 

13. Defendant shall, as of the Date of Lodging, comply with all requirements 

ofRCRA, the PRUSTR and 40 C.F.R. Part 280, as applicable, alleged to have been violated with 
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respect to all UST systems in the Facilities in Puerto Rico and the Virgin Islands. These 

~equirements include, without limitation, Defendant's legal obligations to: (1) report suspected 

releases; (2) investigate suspected releases; (3) provide release detection for USTs; (4) provide 

release detection for pressurized piping; (5) provide release detection for USTs in temporary 

closure; (6) maintain and provide release detection records; (7) maintain and provide records of 

annual tests of ALLD equipment; (8) operate and maintain corrosion protection equipment; (9) 

provide properly calibrated overfill protection equipment; (1 0) secure USTs in temporary 

closure; and (11 ) secure vapor and/or groundwater monitoring wells. 

14. The provisions of this Section apply to Facilities with UST systems 

subject to release detection. (Release detection is not required when all the UST systems at a 

.Facility are temporarily closed and empty pursuant to PRUSTR 701 and 40 C.F .R. 280.70, or 

permanently closed pursuant to PRUSTR 702 and 40 C.P.R. 280.71). Defendant shall: 

a) at all such Facilities, cease using groundwater or vapor monitoring 

as exclusive or primary methods of release detection for tanks and piping no later than nine (9) 

months after the Date of Lodging (prior to this date, Total may use any release detection option 

permitted in Puerto Rico under PRUSTR and in the Virgin Islands under 40 C.F.R. Part 280 as 

the primary method ofrelease detection); 

b) at all such Facilities, install or have already installed a fully 

automated release detection system, manufactured by Veeder-Root or a similar type of entity (the 

"Vendor"), which includes automatic tank gauging for single wall tanks, interstitial monitoring 

for double wall tanks, and electronic line leak detectors for any pressurized piping or American-

type suction piping on UST systems, according to the schedules for completion of installation in 

subparagraphs (c) and (d) below. This fully automated release detection system wm serve as 
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Defendant's primary method of release detection for the tanks and pressurized piping or 

American-type suction piping associated with the UST systems for all such Facilities. 

c) at the Aguadilla Facility (PBL 304124), complete the transition to 

a fully automated release detection system by no later than three (3) months after the Date of 

Lodging; 

d) at all other such Facilities, complete the transition to a fully 

automated release detection system by no later than nine (9) months after the Date of Lodging; 

e) at all such Facilities, operate the automated release detection 

systems referenced in subparagraph 14(b) above for a minimum of three (3) years from the date 

that the systems are installed pursuant to subparagraphs (c) and (d) above or from the Date of 

Lodging if any such system is already installed-and operating at any Facilities. The automated 

release detection systems shall log and store all alanns, including those arising from potential or 

suspected releases, spill or overfill of tanks, malfunction/failure of components, and 

disconnection of components. The Defendant shall no later than sixty (60) days after the Date of 

Lodging, provide a report to the persons identified in Section lX (Notices) identifying those 

Facilities at which such a system was installed prior to the Date of Lodging and is currently 

operating as the primary means of release detection; 

f) for all such Facilities, provide summaries of the information 

gathered by the automated release detection systems pursuant to subparagraph 14(e) above in 

quarterly reports to EPA pursuant to Section Vll (Reporting Requirements), Paragraph 33(a). 

Upon EPA's request, the Defendant shall provide any infonnation in its possession obtained or 

reported by the above-described monitoring system. In addition, Defendant's contract with the 
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Vendor shall require that, upon EPA's request, the Vendor shall also provide any information in 

its possession obtained or reported by the above-described monitoring system. 

g) on March 30, 2016, Defendant shall provide a written certification 

of its compliance with all applicable release detection requirements for both tanks and piping at 

all such Facilities for the last quarter of20 15 (i.e., October to December 2015). This written 

certification shall state as follows: 

"Except with regard to any exceptions describe-d below, Total certifies 
that to the best of its knowledge and belief after reasonable inquiry, it 
operated the release detection systems for both tanks and piping at the 
Facilities in compliance with the Consent Decree entered in United 
States v. Total Petroleum Puerto Rico Corp. [insert Civil Action 
number] during the last quarter of2015." 

h) beginning on March 30, 201 7, Defendant shall provide a writien 

certification of its compliance with all applicable release detection requirements for both tanks 

and piping at all such Facilities during the prior calendar year. l 'his written certification shall 

state as follows: 

"Except with regard to any exceptions described below, Total certifies 
that to the best of its knowledge and belief after reasonable inquiry, it 
operated the release detection systems for both tanks and piping at the 
Facilities in compliance with the Consent Decree entered in United 
States v. Total Petroleum Puerto Rico Corp. [insert Civil Action 
number] during the prior calendar year." 

This written certification shall be submitted thereafter on an annual basis for each year this 

Decree is in effect until tem1ination of this Decree. 

i) The certifications provided pursuant to subparagraphs (g) and (h) 

shall also include the certification language set forth in Paragraph 36. At the time of the 

certification, if there is an instance(s) of non-compliance or where release detection records 

indicate a suspected release(s) or release(s) has occmTed, Defendant shall notify EPA, according 
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to Section XIV (Notices), concerning any instance(s) of non-compliance or where release 

detection records indicate a suspected release(s) or release(s) has occurred. Defendant shall 

maintain records of release detection at the Facilities or readily available at a centralized location 

and shall make such records available upon any EPA or State request. Nothing in this 

subparagraph shall release Defendant from its obligation to comply with Rule 501 of the 

PRUSTR or 40 C.F.R. Section 280.50 and any applicable regulations which require owners and 

operators to report to the implementing agency ~rithin twenty-four (24) hours any release(s) or 

suspected release(s) of regulated substances at an UST site or the surrounding area; and 

j) ensure that the contract between the Vendor and Defendant 

provides that the Vendor maintain all records generated pursuant to subparagraph 14( e) above 

for a minimum of five (5) years after the termination ofthis Decree, and that the Vendor shall 

provide such records to EPA upon request. Nothing in this subparagraph shall release Defendant 

from its obligation to comply with any applicable regulations under the PRUSTR or 40 C.F.R. 

Part 280 that require Defendant to maintain records. 

15. Defendant certifies by signing this Decree that to the best of-its knowled e 

and belief after reasonable inquiry, it has installed and properly calibfated overfill prevention 

equipment in compliance with the requirements of the PRUSTR at the Facilities in Puerto Rico 

and of 40 C.F .R. Part 280 at the Facilities in the Virgin Islands. Defendant, however, is not 

required to provide this certification for the period after all UST system(s) at a Facility have been 

temporarily or permanently closed. 

16. If between the Date of Lodging and the date oftem1ination of this Decree, 

Defendant begins to either (i) own or operate USTs at a Facility/Facilities not identified in 

Appendix A, or (ii) own or operate new USTs at a Facility/Facilities identified in Appendix A. or 
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(iii) resumes the operation of temporarily closed USTs at a Facility/Facilities identified in 

Appendix A, Defendant shall notify the United States, according to Section XIV (Notices), 

within one (I) month after such commencement or resumption. The addition of such USTs shall 

be deemed approved unless the United States informs Defendant of its disapproval or need for 

additional information within forty-five ( 45) Days of receipt of the notice. For purposes of 

Section XVII (Modification), the addition of a Facility/Facilities to Appendix A under Section 

16(i) above shall not be deemed a modification to the Decree. For all USTs subject to this 

Paragraph, Defendant shall have a fully automated release detection system installed by no later 

than six (6) months after the date when the notice was to be provided pursuant to this Paragraph, 

and shall operate the automated release detection system at that location(s) tor a minimum of 

three (3) years thereafter or until the termination ofthe Consent Decree, whichever occurs first. 

17. This Decree in no way relieves Defendant of its responsibility to comply 

with all applicable federal, State, and/or local laws, regulations, and/or permits. Compliance with 

this Decree shall not constitute a defense to any action pursuant to said laws, regulations, or 

permits. 

18. Permits. If any compliance obligation under this Section requires 

Defendant to obtain a federal, State, or local permit or approval, Defendant shall submit timely 

and complete applications and take all other actions necessary to obtain all such permits or 

approvals. Defendant may seek relief under the provisions of Section IX (Force Majeure) for 

any delay in the performance of any such obligation resulting from a failure to obtain, or a delay 

in obtaining, any permit or approval required to fulfill such obligation, if Defendant has 

submitted timely and complete applications and has taken all other actions necessary to obtain all 

such permits or approval s. 
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VI. SUPPLEMENTAL ENVIRONl\r1ENT AL PROJECT 

19. Defendant shall implement a Supplemental Environmental Project 

("SEP"), requiring the installation of a centralized monitoring system tor all UST systems in at 

least 125 of the Facilities listed in Appendix A, in accordance with all provisions ofthis Decree, 

including but not limited to those set forth in this Section and Appendix C. If Defendant after 

the Date of Lodging adds a Facility/Facilities to Appendix A pursuant to Paragraph 16, 

Defendant may include such a Facility/Facilities in the SEP to meet the minimum of 125 

Facilities so long as the centralized monitoring systems are installed at those Facilities by no 

later than twelve (12) months after the Effective Date. 

20. The SEP requires the installation of any and all communication 

components (e.g. , modems, wiring) necessary to insure the commencement of operation of 

centralized monitoring of all UST systems at the Facilities identified in Appendix A within 

twelve (12) months of the Effective Date. The centralized monitoring system shall collect all 

data generated by the release detection monitoring system required by Paragraph 14 and 

electronically transmit it to one central location, as provided in Appendix C. 

21. The centralized monitoring system that Defendant installs will contain 

both audible and visible alarms on the console's panels (which alert the station personnel of any 

alann conditions that the installed sensors detect). The system will record and maintain that 

alarm data as well as system testing data at a centralized location. These systems shall be 

configured for remote monitoring by the Vendor's central data monitoring system. All alarms 

and testing data shall be transmitted to the Vendor's data center and retained by the Vendor at a 

data center or other centralized location (which shall include the ability to access electronic 

records stored elsewhere on remote servers) for a period offive (5) years. If an alarm is 
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reported, the Vendor, acting on Defendant's behalf, will initiate contact ofthe personnel 

responsible for addressing the alarm condition and conducting any necessary response, repair, 

and/or investigation work. 

22. Thf deadline for completion of installation of liis SEP is twelve (12) 

months after the Effective Date. 

23. Defendant shall operate and maintain in good working condition the 

centralized monitoring equipment for all UST systems in at least 125 of the Facilities listed in 

Appendix A or otherwise selected pursuant to Paragraph 19, for a minimum of three (3) years 

from the commencement of operation of the centralized monitoring system (i.e., gathering and 

disseminating data to a central location identified in Appendix C) for at least 125 Facilities, 

statting no later than twelve (12) months after the Effective Date. 

24. Defe.ndant is responsible for the satisfactory completion of the SEP in 

accordance with the requirements of this Decree. Defendant may use contractors or consultants 

in planning and implementing the SEP. 

25. With regard to the SEP, Defendant certifies as to the truth and accuracy of 

each ofthe following: 

a. that to the best of its knowledge and belief after reasonable inquiry, 

all cost information provided to EPA in connection with EPA's approval of the SEP is complete 

and accurate and that Defendant in good faith estimates that the cost to install , operate and 

maintain the centralized monitoring SEP from twelve (12) months after the Effective Date 

through three (3) years thereafter is approximately $600,000. 

b. that, as of the date of executing this Decree, Defendant is not 

required to perfonn or develop the SEP by any federal, State, or local law or regulation and is not 
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required to perform or develop the SEP by agreement, grant, or as injunctive relief awarded in 

any other action in any forum; 

c. that the SEP is not a project that Defendant was planning or 

intending to construct, perform, or implement other than in settlement of the claims resolved in 

this Decree; 

d. that Defendant is not a party to any open federal fi nancial 

assistance transaction that is funding or could be used to fund the same activities described in the 

SEP. Defendant further certifies, that to the best of its knowledge and belief after reasonable 

inquiry, there is no such open federal financial transaction that is funding or could be used to 

fund the same activities described in the SEP, nor have the same activities been described in an 

unsuccessful federal financial assistance transaction proposal submitted to EPA within two (2) 

years of the date of this Decree (unless the project was barred from funding as statutorily 

ineligible). For the purposes of this certification, the term "open federal financial assistance 

transaction" refers to a grant, cooperative agreement, Joan, federally-guaranteed loan guarantee 

or other mechanism for providing federal financial assistance whose performance period has not 

yet expired; 

e. that Defendant has not received and will not receive credit for the 

SEP in any other enforcement action; and 

f. that Defendant will not receive any reimbursement for any portion 

of the SEP trom any other person. 

26. SEP Installation Completion Report 
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a. Within sixty (60) Days of the deadline for completion of 

installation of the centralized monitoring equipment for the SEP (Paragraph 22), Defendant shall 

submit a report ("SEP Installation Completion Report") to the United States, in accordance with 

Section XIV (Notices). The SEP Installation Completion Report shall contain the following 

information: 

1. a detailed description of the installation of the centralized 

monitoring equipment, and a listing of the 125 Facilities or more that were selected for the 

implementation ofthis SEP; 

ii. a description of any problems encountered in installing the 

centralized monitoring equipment for the SEP and the solutions thereto; 

iii. an itemized list of all eligible SEP costs expended; 

iv. certification that the centralized monitoring equipment for 

the SEP has been fully installed pursuant to the provisions of this Decree; and 

v. a description of the environmental and public health 

benefits that are expected to result from implementation of the SEP (with a quantification of the 

benefits and pollutant reductions, if feasible). 

b. Within one (1) year of the submittal ofthe SEP Installation 

Completion Report and annually thereafter until termination of the Decree pursuant to Section 

XVIII (Termination) below, Defendant shall submit a written certification confirming that to the 

best of its knowledge and belief after reasonable inquiry, the SEP' s p·erformance requirements, 

as enumerated in Section B of Appendix C, have been met and that operation and maintenance 

obligations have been fully implemented during the reporting period ("SEP O&M Annual 

Certification") pursuant to the provisions of this Decree. 
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c. Defendant may employ a Vendor/Contractor in the preparation of 

the SEP Installation Completion Report, so long as the Defendant remains responsible for the 

submission and its submittal to EPA. 

27. EPA may require information in addition to that described in the 

preceding Paragraph, in order to evaluate Defendant's compliance with the requirements of the 

SEP. 

28. After receiving the SEP Installation Completion Report and the SEP O&M 

Annual Certifications, the United States shal1 notify Defendant whether or not Defendant has 

satisfactorily completed the SEP. If Defendant has not completed the SEP in accordance with 

this Decree, stipulated penalties may be assessed under Section VIII (Stipulated Penalties). 

29. Disputes concerning the satisfactory perfonnance of the SEP and the 

amount of eligible SEP costs may be resolved under Section X (Dispute Resolution). No other 

disputes arising under this Section shall be subject to Dispute Resolution. 

30. Each submission required under this Section shall be signed by an official 

with knowledge of the SEP and shall include the certification language set forth in Paragraph 36. 

31. Any public statement, oral or written, in print, film, or other media, made 

by Defendant making reference to the SEP under this Decree shall include the following 

language: "This project was undertaken in connection with the settlement of an enforcement 

action, United States v. Total Petroleum Puerto Rico Corp., taken on behalf of the U.S. 

Environmental Protection Agency under the Resource Conservation and Recovery Act." 

32. For federal income tax purposes, Defendant agrees that it will neither 

capitalize into inventory or basis nor deduct any costs or expenditures incurred in performing the 

SEP. 
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VII. REPORTING REQUIREMENTS 

33. Defendant shall submit the following reports in hard copy or by 

electronic format to the United States, EPA, and EQB: 

a. Within thirty (30) Days after the end of each calendar quarter (i.e., 

by April 30, July 30, October 30, and January 30) after lodging ofthis Decree, until termination 

of this Decree pursuant to Section XVIII (Termination), Defendant shall submit a report for the 

preceding quarter that shall include descriptive information regarding: 1) problems encountered 

or anticipated, together with implemented or proposed soJutjons; 2) status of any permit 

applications relevant to the implementation of this Decree; 3) a discussion of Defendant's 

progress in satisfying its obligations in connection with Section V (Compliance Requirements) 

and Section VI (SEP) of this Decree including, at a minimum, a narrative description of activities 

undertaken, status of any construction or compliance measures, and a summary of costs incurred 

in connection with the SEP since the previous report; and 4) summaries, as required by 

Paragraph 14(f), ofthe information gathered by the automated release detection systems at the 

Facilities. 

b. If Defendant violates, or has reason to believe that it may violate, 

any requirement ofthis Decree, Defendant shall notify the United States of such violation and its 

likely duration, in writing, within ten (1 0) working days of the day Defendant t1rst becomes 

aware ofthe violation, with an explanation of the violation's likely cause and of the remedial 

steps taken, or to be taken, to prevent or minimize such violation. If the cause of a violation 

cannot be fully explained at the time the report is due, Defendant shall so state in the report. 

Defendant shall investigate the cause of the violation and shall then submit an amendment to the 

report, including a full explanation of the cause of the violation, within thirty (30) Days of the 
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day Defendant becomes aware of the cause of the violation. Nothing in this Paragraph or the 

following Paragraph relieves Defendant of its obligation to provide the notice required by 

Section IX (Force Majeure). 

34. Whenever any violation of this Decree or any other event affecting 

Defendant's performance under this Decree may pose an immediate threat to the public health or 

welfare or the environment, Defendant shall notify EPA orally or by electronic or facsimile 

transmission as soon as possible, but no later than twenty-tour (24) hours after Defendant first 

knew of the violation or event. This procedure is in addition to the requirements set forth in the 

preceding Paragraph. 

35 . All reports shall be submitted to the persons designated in Section XIV 

(Notices). 

36. Each report submitted by Defendant under this Section shall be signed 

by an official of the submitting party and include the following certification: 

I certify under penalty of law that this document and all 
attachments were prepared under my direction or supervision in 
accordance with a system designed to assure that qualified 
personnel properly gather and evaluate the information submitted. 
Based on my inquiry of the person or persons who manage the 
system, or those persons directly responsible for gathering the 
information, the information submitted is, to the best of my 
knowledge and belief, true, accurate, and complete. I am aware 
that there are significant penalties for submitting false information, 
including the possibility of fine and imprisonment for knowing 
violations. 

This certification requirement does not apply to emergency or similar notifications where 

compliance would be impractical based on the circumstances. 
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37. The reporting requirements of this Decree do not relieve Defendant of 

any reporting obligations required by the RCRA, PRUSTR or by any other federal, State, or local 

law, regulation, pennit, or other requirement. 

3 8. Any infonnation provided pursuant to this Decree may be used by the 

United States in any proceeding to enforce the provisions of this Decree and as otherwise 

permitted by law. 

VIU. STIPULATED PENAL TIES 

39. Defendant shall be liable for stipulated penalties to the United States for 

violations ofthis Decree as specified below, unless excused under Section IX (Force Majeure). 

A violation includes failing to perform any obligation required by the tenns of this Decree, 

including any work plan or schedule approved under this Decree, according to all applicable 

requirements of this Decree and within the specified time schedules established by or approved 

under this Decree. 

40. Late Pavment of Civil Penaltv 

If Defendant fails to pay the civil penalty required to be paid under Section IV 

(Civil Penalty) when due, Defendant shall pay a stipulated penalty of$5,000 per Day for each 

Day that the payment is late. 

41 . Compliance Milestones 

a. The following stipulated penalties shall accrue per violation per 

Day per Facility for each violation at a particular Facility of the requirements identified in 

subparagraph (b) ofthis Paragraph: 

Penaltv Per Violation Per Day Period ofNoncompliance 

$750.00 I st through 14th Day 
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Penalty Per Violation Per Day Period ofNoncompliance 

$750.00 1st through 14th Day 

$1 ,500.00 15th through 30th Day 

$2,500.00 31st Day and beyond ---...... 
43. ~Compliance 

a. If Defendant fails to satisfactorily implement the SEP in 

accordance with the requirements of this Consent Decree by the deadlines set forth in Paragraphs 

19- 23, Defendant shall pay stipulated penalties for each day for which it fails to satisfactorily 

complete the SEP, as follows: 

Penalty Per Violation Per Day Period ofNoncompliance 

$750.00 1st through 14th day 

$1 ,500.00 15th through 30th day 

$3,000.00 31 st day and beyond 

b. If Defendant fails either (i) to install the required equipment for the 

SEP at I 10 facilities within one (1) year of the Effective Date, or (ii) to operate the centralized 

monitoring system pursuant to the terms of this Consent Decree for at least two (2) years (as of 

40 months after the Effective Date) at 100 facilities, or (iii) if Defendant halts or abandons work 

on the SEP at an earlier date, then Defendant shall pay a stipulated penalty of $625,000.00. The 

penalty under this subparagraph shall accrue as of the date Defendant fails to meet either the 

installation deadline, or the operational time period requirement specified in this subparagraph, 

or as of the date Defendant's performance of work on the SEP ceases, whichever date is earlier. 

c. Unless the stipulated penalty provisions of subparagraph (b) above 

are triggered, if at twelve (12) months after the Effective Date and for three (3) years thereafter, 
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$1,500.00 15th through 30th Day 

$2,500.00 31st Day and beyond 

b. Requirements: 

1. Comply with the legal obligations referenced in Paragraph 

ii. Install a fu lly automated release detection system for the 

UST systems at the Fadlities pursuant to Paragraph 14(b ); 

iii. At the Aguadilla Facility (PBL 304 124), operate the 

automated release detection system for tanks and piping pursuant to Paragraph 14(c) and (e); 

iv. At all other Facilities, operate the automated release 

detection system for tanks and piping pursuant to Paragraph 14(d) and (e); 

v. Provide '.vritten certifications of compliance with applicable 

release detection requirements pursuant to Paragraph 14(g), (h) and (i); 

vi. Comply with the legal obligations referenced in Paragraph 

140); and 

vii. Provide notice of the addition of a Facility/Facilities to 

Appendix A pursuant to Paragraph 16. 

42. Reporting Requirements 

The fo llowing stipulated penalties shall accrue per violation per Day for each 

violation of the reporting requirements of Section VII (Reporting Requirements) and Section VI 

(Supplemental Environmental Projects) ofthis Decree: 
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Defendant is unable to comply with the tem1s of the SEP for at least 125 of the Facilities listed in 

Appendix A or added subsequently thereto pursuant to Paragraph 16, Defendant must pay the 

United States a $10,000.00 penalty for each Facility where non-compliance with the SEP 

provisions of this Decree has occurred. IfDefendant commences operation ofUSTs at Facilities 

that were closed or acquires USTs at new Facilities after the Effective Date, Defendant may 

include such Facilities in the SEP to meet the minimum of 125 Facilities, provided that the 

Defendant notifies EPA and that operation of centralized monitoring at any such Facilities 

commences no later than tvvelve (12) months after the Effective Date. If within twelve (12) 

months after the Effective Date or for three (3) years thereafter, Defendant declares that it cannot 

comply with the SEP's terms for at least 125 of the Facilities in Appendix A, Defendant shall 

pay the penalty amount identified in this Paragraph for each Facility below the I 25 minimum in 

lieu of the daily stipulated penalty amounts accruing for a particular Facility under Paragraphs 41 

(Compliance Milestones) or 43 (SEP Compliance). 

44. Except as provided in Paragraph 43(b) and (c) above, stipulated penalties 

under this Section shall begin to accme on the Day after performance is due or on the Day a 

violation occurs, whichever is applicable, and shall continue to accrue until performance is 

satisfactorily completed or until the violation ceases. Stipulated penalties shall accrue 

simultaneously for separate violations of this Decree. 

45. Defendant shall pay any stipulated penalty within thirty (30) Days of 

receiving the United States' written demand unless Defendant has invoked and is complying 

with the procedures of Section X (Dispute Resolution). 

46. The United States may in the unreviewable exercise of its discretion, 

reduce or waive stipulated penalties otherwise due it under this Decree. 
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47. Stipulated penalties shall continue to accme as provided in Paragraph 

44, during any Dispute Resolution, but need not be paid until the following: 

a. If the dispute is resolved by agreement or by a decision of EPA 

that is not appealed to the Court, Defendant shall pay accrued penalties determined to be owing, 

together with interest, to the United States within thirty (30) Days of the effective date of the 

agreement or the receipt ofEPA's decision or order. 

b. lf the dispute is appealed to the Court and the United States 

prevails in whole or in part, Defendant shall pay all accrued penalties determined by the Court to 

be owing, together with interest, within sixty (60) Days of receiving the Court's decision or 

order, except as provided in subparagraph (c), below. 

c. If any Party appeals the District Com1's decision, Defendant shall 

pay all accrued penalties determined to be owing, together with interest, w ithin fifteen (15) Days 

ofniceiving the final appellate court decision . 

48. Defendant shall pay stipulated penalties owing to the United States in 

the manner set forth and with the confirmation notices required by Paragraph 11, except that the 

transmittal letter shall state that the payment is for stipulated penalties and shall state for which 

violation(s) the penalties are being paid. 

49. If Defendant fails to pay stipulated penalties according to the terms of 

this Decree, Defendant shall be liable for interest on such penalties, as provided for in 28 U.S.C. 

§ 1961, accruing as of the date payment became due. Nothing in this Paragraph shall be 

construed to limit the United States from seeking any remedy othenvise provided by law for 

Defendant's failure to pay any stipulated penalties. 
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50. Subject to the provisions of Section XII (Effect of Settlement/ 

Reservation ofRights), the stipulated penalties provided for in this Decree shall be in addition to 

any other rights, remedies, or sanctions available to the United States for Defendant's violation 

of any requirement ofthis Decree or applicable law. 

IX. FORCE MAJEURE 

51. "Force majeure," for purposes of this Decree, is defined as any event 

arising from causes beyond the control of Defendant, of any entity controlled by Defendant, or of 

Defendant's contractors, that delays or prevents the performance of any obligation under this 

Decree despite Defendant's best efforts to fulfill the obligaiion. The requirement that Defendant 

exercise "best effmts to fulfill the obligation" includes using best efforts to anticipate any 

potential force majeure event and best efforts to address the etTects of any such event (a) as it is 

occurring and (b) after it has occurred to prevent or minimize any resulting delay to the greatest 

extent possible. "Force Majeure" does not include a) Defendant's financial inability to perfonn 

any obligation under this Decree or, b) the failure of any lessee, sublessee, or assignee under a 

lease or sublease, any entity controlled by the lessee, sublessee, or assignee, or the lessee, 

sublessee, or assignee's contractors, to perfonn the obligations required under this Decree or the 

Act. 

52. If any event occurs or has occurred that may delay the performance of 

any obligation under this Decree, whether or not caused by a force majeure event, Defendant 

shall provide notice to the United States and EPA by electronic or facsimile transmission within 

72 hours of when Defendant first knew that the event might cause a delay. Within seven (7) Days 

thereafter, Defendant shall provide in writing to EPA an explanation and description of the 

reasons for the delay; the anticipated duration of the delay; all actions taken or to be taken to 
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prevent or minimize the delay; a schedule for implementation of any measures to be taken to 

prevent or mitigate the delay or the effect of the delay; Defendant' s rationale for attributing such 

delay to a force majeure event if it intends to assert such a claim; and a statement as to whether, 

in the opinion ofDefendant, such event may cause or contribute to an endangerment to public 

health, welfare or the environment. Defendant shall include with any notice all available 

documentation supporting the claim that the delay was attributable to a force majeure. 

53. Failure to comply with the above requirements shall preclude Defendant 

from asserting any claim afforce majeure for that event for the period of time of such failure to 

comply, and for any additional delay caused by such failure. Defendant shall be deemed to know 

of any circumstance of which Defendant, any entity controlled by Defendant, or Defendant's 

contractors knew or should have known based on the totality of the circumstances. 

54. lfEPA agrees that the delay or anticipated delay is attributable to a force 

majeure event, the time for performance of the obligations under this Decree that are affected by 

the force majeure event will be extended by EPA for such time as is necessary to complete those 

obligations. Defendant shall not be liable for stipulated penalties for any such period of delay. 

An extension of the time for performance of the obligations affected by the force majeure event 

shall not, of itself, extend the time for performance of any other obligation. EPA will notify 

Defendant in writing ofthe length ofthe extension, if any, for performance ofthe obligations 

affected by the force majeure event. 

55. If EPA does not agree that the delay or anticipated delay has been or will 

be caused by a force majeure event, EPA will notify Defendant in writing of its decision. 

56. If Defendant elects to invoke the dispute resolution procedures set forth 

in Section X (Dispute Resolution), it shall do so no later than fifteen (15) Days after receipt of 
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EPA's notice pursuant to the above Paragraph. In any such proceeding, Defendant shall have the 

burden of demonstrating by a preponderance of the evidence that the delay or anticipated delay 

has been or will be caused by a force majeure event, that the duration ofthe delay or the 

extension sought was or will be warranted under the circumstances, that best efforts were 

exercised to avoid or mitigate the etiects of the delay, and that Defendant complied with the 

requirements of Paragraphs 51 and 52. If Defendant carries this burden, the delay at issue shall 

be deemed not to be a violation by Defendant of the affected obligation of this Decree identified 

to EPA and the Court. 

X. DISPUTE RESOLUTION 

57. Unless otherwise expressly provided for in this Decree, the dispute 

resollltion procedures ofthis Section shall be the exclusive mechanism to resolve disputes arising 

under or with respect to this Decree. Defendant ' s failure to seek resolution of a dispute under 

this Section shall preclude Defendant from raising any such issue as a defense to an action by the 

United States to enforce any obligation ofDefendant arising under this Decree. 

58. Informal Dispute Resolution. Any dispute subject to Dispute Resolution 

under this Decree shall first be the subject of informal negotiations. The dispute shall be 

considered to have arisen when Defendant sends the United States a written Notice of Dispute. 

Such Notice of Dispute shall state clearly the matter in dispute. The period of informal 

negotiations shall not exceed thirty (30) Days from the date the dispute arises, unless that period 

is modified by written agreement. If the Parties cannot resolve a dispute by informal 

negotiations, then the position advanced by the United States shall be considered binding unless, 

within five (5) Days after the conclusion of the informal negotiations period, Defendant invokes 

formal dispute resolution procedures as set forth below. 
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59. Formal Dispute Resolution. Defendant shall invoke formal dispute 

resolution procedures, within the time period provided in the preceding Paragraph, by serving on 

the United States a written Statement of Posit ion regarding the matter in dispute. The Statement 

of Position shall include, but need not be limited to, any factual data, analysis, or opinion 

supporting Defendant's position and any supporting documentation relied upon by Defendant. 

60. The United States shall serve its Statement ofPosition within forty-five 

(45) Days ofreceipt of Defendant' s Statement ofPosition. The United States' Statement of 

Position shall include, but need not be limited to, any factual data, analysis, or opinion 

supporting that position and any supporting documentation relied upon by the United States. 

The United States' Statement of Position shall be binding on Defendant, unless Defendant files a 

motion for judicial review of the dispute in accordance with the following Paragraph. 

61. Defendant may seek judicial review ofthe dispute by tiling with the 

Court and serving on the United States, in accordance with Section XIV (Notices), a motion 

requesting judicial resolution ofthe dispute. The motion must be filed within fifteen (IS) Days 

of receipt of the United States' Statement of Position pursuant to the preceding Paragraph. The 

motion shall contain a written statement ofDefendant's position on the matter in dispute, 

including any supporting factual data, analysis, opinion, or documentation, and shall set forth the 

relief requested and any schedule within which the dispute must be resolved for orderly 

implementation of the Decree. 

62. The United States shall respond to Defendant's motion within the time 

. period allowed by the Local Rules of this Court. Defendant may file a reply memorandum, to 

the extent pem1itted by the Local Rules. 
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63. Standard ofReview 

a. Disputes Concerning Matters Accorded Record Review. Except as 

otherwise provided in this Decree, in any dispute brought under Paragraph 59 (Formal Dispute 

Resolution) that is accorded review on the administrative record under applicable principles of 

administrative law, Defendant shall have the burden of demonstrating, based on the 

administrative record, that the position of the United States is arbitrary and capricious or 

otherwise not in accordance with law. 

b. Other Disputes. Except as otherwise provided in this Decree, in 

any other dispute brought under Paragraph 59 (Formal Dispute Resolution), Defendant shall bear 

the burden of demonstrating that its position complies with this Decree and applicable law. 

64. The invocation of dispute resolution procedures under this Section shall 

not, by itself, extend, postpone, or affect in any way any obligation of Defendant under this 

Decree, unless and until final resolution of the dispute so provides. Stipulated penalties with 

respect to the disputed matter shall continue to accrue from the first Day of noncompliance, but 

payment shall be stayed pending resolution of the dispute as provided in Paragraph 47. If 

Defendant does not prevail on the disputed issue, stipulated penalties shall be assessed and paid 

as provided in Section VIII (Stipulated Penalties). 

XL INFORMATION COLLECTION AND RETENTION 

65. To the extent Defendant has the legal authority to provide such access, 

the United States and its representatives, including attorneys, contractors, and consultants, shall 

have the right of entry into any Facility, at all reasonable times, upon presentation of credentials, 

to: 
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a. monitor the progress of activities required under this 

Decree; 

b. verify any data or information submitted to the United 

· States in accordance with the terms of this Decree; 

c. obtain samples and, upon request, splits of any samples 

taken by Defendant or its representatives, contractors, or 

consultants; 

d. obtain documentary evidence, including photographs and 

similar data; and 

e. assess Defendant's compliance with this Decree. 

66. Upon request, Defendant shall provide EPA or its authorized 

representative splits of any samples taken by Defendant. Upon request, EPA shall provide 

Defendant splits of any samples taken by EPA. 

67. Until five (5) years after the termination of this Decree, Defendant shall 

retain, and shall instruct its contractors and agents to preserve, all non-identical copies of all 

documents, records, or other infonnation (including documents, records, or other information in 

electronic form) in its or its contractors' or agents' possession or control, or that come into its or 

its contractors ' or agents ' possession or control, and that relate in any manner to Defendant's 

performance of its obligations under this Decree. This information-retention requirement shall 

apply regardless of any contrary corporate or institutional policies or procedures. At any time 

during this information-retention period, upon request by the United States, Defendant shall 

provide copies of any documents, records, or other information required to be maintained under 

this Paragraph. At the conclusion of the information-retention period provided 
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in the preceding Paragraph, Defendant shall notify the United States at least ninety (90) Days 

prior to the destruction of any documents, records, or other information subject to the 

requirements of the preceding Paragraph and, upon request by the United States, Defendant shall 

deliver any such documents, records, or other information to EPA. Defendant may assert that 

certain documents, records, or other information is privileged under the attorney-client privilege 

or any other privilege recognized by federal law. If Defendant asserts such a privilege, it shall 

provide the following: (a) the title of the document, record, or information; (b) the date of the 

document, record, or information; (c) the name and title of each author ofthe document, record, 

or information; (d) the name and title of each addressee and recipient; (e) a description of the 

subject of the document, record, or information; and (f) the privilege asserted by Deiendant. 

68. However, no final versions of any documents, records, or other 

information created or generated pursuant to the requirements of this Decree shall be withheld on 

grounds of privilege. This shall include, but is not limited to, documents Defendant is required 

to provide to EPA pursuant to Section XIV (Notices). 

69. Defendant may also assert that information required to be provided 

under this Section is protected as Confidential Business 1nfonnation ("CBI") under 40 C.F.R. 

Part 2. As to any infonnation that Defendant seeks to protect as CBI, Defendant shall follow the 

procedures set forth in 40 C.F .R. Part 2, including but not limited to, providing EPA sutTicient 

documentation to satisfy the requirements of 40 C.F.R. Section 2.204 (e)(4). 

70. This Decree in no way limits or affects any right of entry pursuant to 

applicable federal laws, regulations, or permits, nor does it limit or affect any duty or obligation 

of Defendant to maintain documents, records, or other information imposed by applicable federal 

or state laws, regulations, or permits. 
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XII. EFFECT OF SETTLHvfENT/RESERV A TION OF RIGHTS 

71. This Decree resolves the civil claims of the United States for the 

violations alleged in the Complaint filed in this action through the date of lodging for the 

Released Facilities listed in Appendix B which is conditioned upon the full payment of all 

penalties (including stipulated penalties and any interest accrued), the satisfactory performance 

of the Compliance Requirements (as set forth in Section V), the SEP (as set forth in Section VT), 

and accurate certifications and reporting required under this Decree. 

72. The United States reserves all legal and equitable remedies available to 

enforce the provisions of this Decree, except as expressly stated in Paragraph 71. This Decree 

shall not be construed to limit the rights of the United States to obtain penalties or injunctive 

relief under the Act or implementing regulations, or under other federal or state laws, 

regulations, or permit conditions, except as expressly specified in Paragraph 71. The United 

States further reserves al1 legal and equitable remedies to address any imminent and substantial 

endangerment to the public health or welfare or the environment arising at, or posed by, any 

Facility owned and/or operated by Defendant, whether related to the violations addressed in this 

Decree or otherwise. 

73. In any subsequent administrative or judicial proceeding initiated by the 

United States for injunctive relief, civil penalties, other appropriate relief relating to the Facilities 

or Defendant's alleged violations, Defendant shall not assert, and may not maintain, any defense 

or claim based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, 

claim preclusion, claim-splitting, or other defenses based upon any contention that the claims 

raised by the United States in the subsequent proceeding were or should have been brought in the 
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instant case, except with respect to claims that have been specifically resolved pursuant to 

Paragraph 71 . 

74. This Decree is not a permit, or a modification of any permit, under any 

federal, State, or local laws or regulations. Defendant is responsible for achieving and 

maintaining complete compliance with all applicable federal, state, and local laws, regulations, 

and permits; and Defendant's compliance with this Decree shall be no defense to any action 

commenced pursuant to any such Jaws, regulations, or permits, except as set forth herein. The 

United States does not, by its consent to the entry of this Decree, warrant or aver in any manner 

that Defendant's compliance with any aspect of this Decree will result in compliance with 

provisions of the Act, 40 C.F.R. Part 280, the PRUSTR, or with any other provisions of federal, 

State, or local laws, regulations, or permits. 

75. This Decree does not limit or affect the rights of Defendant or of the 

United States against any third parties, not party to this Decree, nor does it limit the rights of 

third parties, not party to this Decree, against Defendant, except as othenvise provided by law. 

76. This Decree shall not be construed to create rights in, or grant any cause 

of action to, any third party not party to this Decree. 

XJII. COSTS 

77. The Parties shall bear their own costs of this action, including 

attorneys' fees, except that the United States shall be entit led to collect the costs (including 

attorneys' fees) incurred in any action necessary to collect any portion of the civil penalty or any 

stipulated penalties due but not paid by Defendant. 
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XIV. NOTICES 

78. Unless othenvise specified herein, whenever notifications, submissions, 

or communications are required by this Decree, they shall be made in writing and addressed as 

fol1ows: 

As to the United States: 

By email: 
eescasemanagement.enrd@ usdo j. gov 
Re: DJ # 90-7-1-10435 

By mail: 
EES Case Management Unit 
Environment and Natural Resources Division 

U.S. Department ofJustice 
P.O. Box 7611 
Washington, D.C. 20044-7611 
Re: DJ # 90-7-1-10435 

and 

As to EPA: 

UST Team Leader 
U.S. Environmental Protection Agency 
Region 2 
290 Broadway 
New York, New York 10007-1866 

As toEQB: 

Director 
Water Quality Area 
Puerto Rico Environmental Quality Board 
Edificio de Agendas Ambientales Cruz A. Matos 

PO Box 11488 
San Juan, Puerto Rico 00910 

As to Defendant: 

Edwin R. Cruz, Esq. 
Pietrantoni Mendez & Alvarez LLC 
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Banco Popular Center- 19th Floor 
209 Mufioz Rivera A venue 
San Juan, Puerto Rico 00918 

Jorge A. Galiber Sanchez, Esq. 
Legal Manager 
Total Petroleum Puerto Rico Corp. 
P.O. Box 362916 
Torre Santander, Suite 1508 
Calle Tabonuco B-7 
Guaynabo, Puerto Rico 00968 

79. Any Party may, by written notice to the other Party, change its 

designated notice recipient or notice address provided above. 

80. Notices submitted pursuant to this Section shall be deemed submitted 

upon mailing, unless otherwise provided in this Decree or by mutual agreement of the Parties in 

writing. Notices shall be sent by first class U.S. mail, certified or registered mail, by Federal 

Express or equivalent overnight service, or by e-mail. 

XV. EFFECTIVE DATE 

81. The Effective Date shall be t he date upon which this Decree is entered 

by the Court or a motion to enter the Decree is granted, whichever occurs first, as recorded on 

the Court's docket. 

XVI. RETENTION OF JURISDICTION 

82. The Court shall retain jurisdiction over this case until termination of this 

Decree. for the purpose of resolving disputes arising under this Decree or entering orders 

modifying this Decree, pursuant to Sections X (Dispute Resolution) and XVIT (Modification), or 

effectuating or enforcing compliance with the terms of this Decree. 
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XVII. MODIFICATION 

83. The terms of this Decree, including any attached appendices, may be 

modified only by a subsequent written agreement signed by all the Parties. Where the 

modification constitutes a material change to this Decree, it shall be effective only upon approval 

by the Court. 

84. Any disputes concerning modification of this Decree shall be resolved 

pursuant to Section X (Dispute Resolution), provided, however, that, instead of the burden of 

proof provided by Paragraph 63 (Standard ofReview), the Party seeking the modification bears 

the burden of demonstrating that it is entitled to the requested modification in accordance with 

Federal Rule of Civil Procedure 60(b). 

XV1IL TER!V1INA TION 

85. After Defendant has completed the requirements of Section V 

(Compliance Requirements), Section VI (Supplemental Environmental Project), and Section Vll 

(Reporting Requirements), and has complied with all other requirements of this Decree, and has 

paid the civil penalty and any accrued stipulated penalties as required by this Decree, Defendant 

may serve upon the United States a Request for Termination, stating that Defendant has satisfied 

those requirements, together with all necessary supporting documentation. 

86. Following receipt by the United States of Defendant's Request for 

Termination, the Parties shall confer infonnally concerning the Request and any disagreement 

that the Parties may have as to whether Defendant has satisfactorily complied with the 

requirements for termination of this Decree. If the United States agrees that the Decree may be 

terminated, the Parties shall submit, for the Court's approval, a joint stipulation terminating the 

Decree. 
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87. If the United States does not agree that the Decree may be terminated, 

Defendant may invoke Dispute Resolution under Section X. However, Defendant shall not seek 

Dispute Resolution of any dispute regarding termination until sixty (60) Days after service of its 

Request for Tennination. 

XIX. PUBLIC PARTICIPATION 

88. This Decree shall be lodged with the Court for a period of not less than 

thirty (30) Days for public notice and comment in accordance with 28 C.F.R. Section 50.7. The 

United States reserves the right to withdraw or withhold its consent if the comments regarding 

the Decree disclose facts or considerations indicating that the Decree is inappropriate, improper, 

or inadequate. Defendant consents to entry of this Decree without further notice and agrees not 

to withdraw from or oppose entry of this Decree by the Court or to challenge any provision of 

the Decree, unless the United States has notified Defendant in writing that it no longer supports 

entry of the Decree. 

XX. SlGNATORIES/SERVICE 

89. Each undersigned representative ofDefendant and the As~istant 

Attorney General for the Environment and Natural Resources Division of the Department of 

Justice certifies that he or she is fully authorized to enter into the tenns and conditions of this 

Decree and to execute and legally bind the Party he or she represents to this document. 

90. This Decree may be signed in counterparts, and its validity shall not be 

challenged on that basis. Defendant agrees to accept service of process by mail with respect to 

all matters arising under or relating to this Decree and to waive the fonnal service requirements 

set forth in Rules 4 and 5 of the Federal Rules of Civil Procedure and any applicable Local Rules 

of this Court including, but not limited to, service of a summons. 
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XXI. JNTEGRA.TION 

91. This Decree constitutes the final, complete, and exclusive agreement and 

understanding among the Parties with respect to the settlement embodied in the Decree and 

supersedes all prior agreements and understandings, whether oral or v.Titten, concerning the 

settlement embodied herein. No other document, nor any representation, inducement, 

agreement, understanding, or promise, constitutes any part of this Decree or the settlement it 

represents, nor shall it be used in construing the terms of this Decree. 

XXII. FINAL JUDG.tv1ENT 

92. Upon approval and entry of this Decree by the Court, this Decree shall 

constitute a final judgment of the Court as to the United States and Defendant. The Court finds 

that there is no just reason for delay and therefore enters this judgment as a final judgment under 

Fed. R. Civ. P. 54 and 58. 

XXIII. APPENDICES 

93. The following appendices are attached to and part of this Decree: 

• "Appendix A" is the list of All Facilities Subject to the Consent Decree; 

• "Appendix B" is the list of Released Facilities; and 

• "Appendix C" is the Centralized Monitoring System SEP. 
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[ _______ __I 

UNITED STATES DISTRICT JUDGE 
District of Puerto Rico 
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FOR PLAINTIFF UNITED STATES OF AMERICA: 

RUBEN D. GOMEZ 
Trial Attorney 
Environmental Enforceme t Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611, Ben Franklin Station 
Washington, DC 20044 
(202) 514-4797 

ROSA E. RODRIGUEZ-VELEZ 
United States Attorney 
District of Puerto Rico 
Torre Chardon, Suite 1201 
350 Carlos Chardon Avenue 
San Juan, PR 00918 
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ERIC SCHAAF 
Regional Counsel, US EP.A egion 2 

Assistant Regional Counsel 
US EPA Region 2 
290 Broadway 
New York, NY 10007 
(212) 637-3637 
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FOR DEFENDANT TOTAL PETROLEUM PUERTO RICO CORP.: 

JORGE A. GAUBER SANCHEZ 
Legal Manager 
Total Petroleum Puerto Rico. Corp. 
P.O. Box 362916 
TaiTe Santander, Suite 1508 
Calle Tabonuco B-7 
Guaynubo. Puerto Rico 

!\•!ember 
Pietranloni i'vlendez & Alvarez LLC 
Banco Popular Center- 19th f-loor 
209 Mul'ioz Riv.;:;ra Avenue 
San Juan. Pue1to Rico 00918 
(787) 274-5242 

~-

Counsel for Total Petroleum Puerto Rico Corp. 
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